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IN THE COURT OF THE MEMBER, MOTOR ACCIDENT CLAIMS TRIBUNAL 

SONITPUR AT TEZPUR 

 

Present : Smti. M. Nandi., 
   Member, 
   Motor Accident Claims Tribunal, 
   Sonitpur, Tezpur. 
 

MAC Case No. 118 of 2014(I) 

  

      1.  Sri Nabajit Basumatary, 

 S/O Sri Bimal Basumatary, 

Village – Naharoni 

P.O. Bindukuri 

P.S.-Tezpur, 

 Dist – Sonitpur, Assam…………………. Claimant. 

 

-Versus- 

     1. Md. Sahidul Islam 
 S/O A. Rashid, 

Village- Uriamguri 
P.O.Panchmile 
P.S.Tezpur.   
Dist. Sonitpur, Assam. 
( Owner of the vehicle No.  AS-12B/9777(Mahindra Pickup van) 
 

     2. Musstt. Anwari Begum 
 W/O Md. Mustakin Ansari 

Village- Goroimari, 
P.O. Haleswar. 
P.S. – Tezpur. 
Dist. Sonitpur, Assam. 
(( Owner of the vehicle No.  AS-12E/1894( Tata Winger) 

 
     3. Mrs. Monimala Chakarborty, 
 W/O Sri Biswajit Chakraborty 
 B. T. College Road, Mazgaon, 
 P.O. & P.S. Tezpur. 
 Dist. Sonitpur, Assam 

[( Owner of the vehicle No.  AS-12E/5668( Traveller)] 
 
      4. Md. Abdul Aajit  
 S/O Late Rahmat Ali, 
 Vill. NO. 2 Adabheti, 
 P.S. Sootea, 
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 Dist. Sonitpur, Assam. 
[( Driver of the vehicle No. AS-12B/9777(Mahindra Pickup van)] 

 
      5. Md. Muslim Raja  
 Son of Late Islam Ansari  
 Vill & P.O. Goroimari, Air Force Gate 
 P.S. Tezpur, 
 Dist. Sonitpur, Assam. 

[( Driver of the vehicle No. AS-12E/1894( Tata Winger)] 
 
      6. Md. Aftab Haque, 
 Son of Md. Anowar Haque, 
 Vill. Likhakgaon 
 P.O.  Pithakhowa, 
 P.S. Tezpur 
 Dist. Sonitpru, Assam. 

[( Driver of the vehicle No.  AS-12E/5668( Traveller)] 
 
      7. Bajaj Allianz General Insurance Co. Ltd. 

(Insurer of vehicle No. AS-12B/9777(Mahindra Pickup van)] 
 
      8. The Oriental Insurance Co. Ltd.  

Insurer of vehicle No. AS-12E/1894( Tata Winger)] 
 
      9. Royal Sundaram General Insurance Co. Ltd. 

Insurer of vehicle No. AS-12E/5668( Traveller)…………Opposite parties.  
 

ADVOCATES APPEARED 

For the claimant   :-Sri A. Bhuyan, Advocate. 

For the O.P. No.1  :-Self. 

For the O.P. No. 2 & 5 :-Sri I. Ansari, Advocate. 

For the O.P. No. 3,4 & 6 :- Ex-parte  

For the O.P. No. 7  :-Sri B. K. Sarmah, Advocate. 

For the O.P. No. 8   :-Sri J. Sundi, Advocate. 

For the O.P. No. 9  :-Sri S. K. Singh, Advocate.   

Date of Argument   :- 10-05-2018 

Date of Judgment   :- 15-05-2018 

 

                             J U D G M E N T 

This is an application u/s 166 of MV Act 1988, filed by the claimant 

Nabajit Basumatary, claiming compensation on account of injuries sustained by 

him in a motor vehicle accident. 
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1.       The brief fact of the case is that on 02-01-2012 the claimant along with 

his friends were returning home from a picnic party in a Tata Winger vehicle No. 

AS-12E/1894 and when the vehicle reached near Chandpur Enclave in front of 

Army Pump House over NH- 37A at about 5-30 P.M., suddenly the vehicle met 

with an accident and collided head on with another vehicle bearing No. AS-

12B/9777 (Mahindra Pick up van) which was coming from the opposite direction. 

It is further stated that the Winger vehicle after head on collision with the 

Mahindra pickup van again dashed with another Traveller vehicle  bearing No. 

AS-12E.5668 which was also proceeding towards Parua side from Mission 

Chariali. As a result of the aforesaid accident the claimant who was travelling in 

the Winger vehicle sustained grievous injuries on his person including fracture of 

his right hip, knee and ankle. Accident took place due to rash and negligent 

driving by the drivers of all the three vehicles. The other co-passenger of Winger 

vehicle also sustained injuries on their person. Immediately after the accident the 

claimant was taken to Kanaklata Civil Hospital, Tezpur where initial treatment 

was provided to him. Thereafter on the next day i.e. on 03-01-2012 the claimant 

was shifted to Skylark Hospital and Research Centre, Tezpur for better treatment 

and admitted as an indoor patient. 

2. After the accident, one case was registered vide Tezpur P.S. case No. 

32/12 u/s- 279/338/427 IPC. At the time of accident, all the vehicles i.e. the 

Winger vehicle was insured with Oriental Insurance Co. Ltd., Mahindra Pickup 

van was insured with Bajaj Allianz General Insurance Co. Ltd.  and Traveller was 

insured with Royal Sundaram General Insurance  Co. Ltd.  

3. Against the claim petition, O.P. No. 1 i.e. owner of the offending vehicle 

Mahindra Pickup van  has submitted written statement wherein it is stated that 

the accident took place for the gross negligence and for the careless driving of 

the drivers of Tata Winger bearing No. AS-12E/1894 and the Traveller bearing 

No. AS-12E/5668. However, the alleged vehicle i.e. Mahindra Pickup van was 

insured with Bajaj Allianz General Insurance Co. Ltd. Hence, if any liability arises 

that will be borne by the insurer of the said vehicle.  

4. O.P. No. 2 and 5 i.e. owner/driver of Tata Winger vehicle have submitted 

written statement wherein it is admitted that the O.P. NO. 2 is the registered 
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owner of the winger vehicle and the O.P. No. 5 was driving the vehicle at the 

relevant time of accident. However, it is denied that the driver was driving the 

vehicle in a rash and negligent manner for which the accident took place. It is 

further stated that the alleged vehicle was insured with Oriental Insurance Co. 

Ltd. at the relevant time of accident. So, if any compensation is awarded that will 

be paid by the insurer of the vehicle and prayed to dismiss the claim petition.  

5. O.P. No. 7 Bajaj Allianz General Insurance Co. Ltd. i.e. insurer of the  

Mahindra Pickup van has submitted written statement. It is admitted that the 

policy NO. 0G-11-9995-1803-00037556 was issued in the name of Shahidul Islam 

for the vehicle No.AS-12B/9777 and valid from 15-11-11 to 14-11-12. But it is 

denied that the driver of the said vehicle was driving in a rash and negligent 

manner for which the accident took place. The compensation claimed in the 

claim petition is highly excessive and exorbitant and the claimant is not entitled 

to get the said amount.  

6. O.P. No. 8 i.e. insurer of the Tata Winger AS-12E/1894 has submitted 

written statement and it is denied the fact that the driver of the alleged offending 

vehicle had valid D/L at the time of accident and as such the Oriental Insurance 

Co. Ltd. is not liable to pay any compensation. It is also denied that the Tata 

Winger vehicle No. AS-12E/1894 had any valid permit to ply or it was having any 

fitness certificate to ply on road. No allegation of rash and negligent driving by 

the driver of the Tata Winger has been averred in the claim petition. Hence, the 

insurer will be absolved from any sort of liability. 

7. O.P. No. 9 i.e. Royal Sundaram General Insurance Co. Ltd. has submitted 

written statement wherein it is denied that on 02-01-12 at about 5-30 P.M. the 

vehicle bearing No. AS-12E/5668 (Traveller) collided with another vehicle bearing 

No. AS-12B/9777 which allegedly occurred at Mission Chariali near Chandpur 

Enclave under Tezpur P.S. There was collision between three vehicles i.e. one 

Winger bearing No. AS-12B/1895 in which the claimant was travelling as 

passenger and the other vehicle Mahindra Pickup van bearing No. AS-12B/9777 

and another Traveller bearing No. AS-01E/5668. It is apparent from the claim 

petition itself that the  driver of the Traveller bearing No. AS-01E/5668 was not 

at all negligent as it was the rogue Mahindra Pick up van which went on to collide 
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with two vehicles.  Hence, liability of the insurer does not arises at all as the  

driver of the vehicle bearing No. AS-01E/5668 was not at all negligent at the 

relevant time of alleged accident.  

8. On the pleadings aforesaid, the following issues were framed – 

I. Whether the accident took place on 02-01-12 due to rash and 

negligent driving by the drivers of the vehicle bearing No.AS-

12B/9777( Mahindra pickup van), AS-12E/1894 ( Tata Winger) and 

AS-12E/5668 ( Traveller)  and whether the claimant has sustained 

injury due to the alleged accident? 

II. Whether the claimant is entitled to get any compensation as prayed 

for and if so, from whom and to what extent?  

9. I have heard argument advanced by Learned Counsel of both sides. I 

have also perused the documents available in the record. 

 Issue No. 1 

10. The claimant was examined in the case as CW-1 who deposed in his 

evidence that on 02-01-2012 he along with some of his friends were returning 

home after enjoying picnic party near Kaziranga in a Tata  Winger vehicle 

bearing No. AS-12E/1894 and when they reached near Chandpur Enclave in front 

of Army Pump House at about 5-30 P.M.,  suddenly their vehicle met with an 

accident and collided head on  with another vehicle bearing No. AS-12B/9777( 

Mahindra Pickup van) which was coming from opposite direction. Thereafter their 

Winger again dashed another vehicle bearing No. AS-12E/5668 (Traveller) which 

was also proceeding towards Parua side from Mission Chariali . As a result of the 

said accident he sustained injuries on his person.  

11. CW-1 has exhibited the following documents- 

 Ext. 1 Form 54. 

 Ext. 2 and 3 are FIR and discharge certificate. 

 Ext. 4(1)  to 4(2) are X-ray reports. 
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 Ext. 5 prescription. 

 Ext. 6(1) to 6(10) are cash memos.   

12. In his cross-examination CW-1 has replied that their vehicle Tata Winger 

AS-12E/1894 was hit by Mahindra Pickup van AS-12B/9777. After hitting by 

pickup van their vehicle again was hit by another Traveller. Their vehicle did not 

have any fault, rather accident occurred due to pickup van. He was traveling in a 

Winger. He did not remember the registration No. of the winger. He could not 

say whether there was head on collision between winger and Mahindra Pickup 

van. He could not say on whose fault the accident occurred. He could not say 

against which vehicle he has claimed compensation. There was head on collision 

between Winger and pickup van and after that the winger hit a Traveller.  

13. CW-2 is Dipak Basumatary who was also travelling in the Winger vehicle 

bearing No. AS-12E/1894 at the relevant time of accident and he reiterated the 

same thing whatever stated by CW-1 in his evidence.  

14. In his cross-examination CW-2 has replied that the accident occurred due 

to hit by Mahindra Pickup van to their vehicle. The accident occurred due to fault 

of the pickup van. They all hired the winger. After the accident he became 

unconscious as such he could not say whether the winger has hit the Traveller or 

not. He could not say what practically happened on the place of the accident. He 

heard the sound of hard brake, on the impact he became unconscious. There 

was head on collision between winger and pickup van and after that winger hit 

the Traveller. The traveler was not at fault.  

15. From the   evidence of CW-1 and CW-2, it reveals that three vehicles 

were involved in the accident i.e. one winger vehicle bearing No. AS-12E/1894, 

Mahindra pickup van bearing No. AS-12B/9777 and Traveller bearing No. AS-

12E/5668 . Both CW-1 and CW-2 were admitted that there was head on collision 

between Winger and Mahindra Pickup van. The traveler was not at fault. Hence, 

insurer of the Traveller i.e. Royal Sundaram General Insurance Co. Ltd. is not 

liable to pay any compensation to the claimant. According to CW-1 and CW-2 the 

accident occurred due to fault of the pickup van.  
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16. It is seen that the Ejahar was lodged by one Biswajit Chakraborty owner 

of the Traveller bearing No. AS-12E/5668 stating that on 02-01-12 at about 5-30 

P.M. when the traveler with his wife Mrs. Monimala Chakraborty was crossing 

Mission Chariali and reached near Gajraj Army Canteen  one Tata winger bearing 

No. AS-12E/1894 hit the Max pickup van bearing No. AS-12B/9777 and then hit 

his vehicle (Traveller) and damaged front side of the Traveller. As a result driver 

and passenger were injured. On the basis of the ejahar one case was registered 

vide Tezpur P.S. case No. 32/12 u/s- 279/338/427 IPC. From the ejahar itself it 

reveals that the winger first hit the Max pick up van and then  the traveler for 

which  the accident occurred.  

17. The record of Tezpur P.S. case No. 32/12 corresponding to G.R . case No. 

51/12 was called for from which it reveals that the charge sheet was submitted 

against the driver of the winger vehicle bearing No. AS-12E/1894 Md. Muslim 

Raja u/s- 279/338/427 IPC. The other documents like seizure list of seizing of the 

Tata Winger and its documents, and seizing of Mahindra Pickup van and its 

documents  and MVI report of the  Tata winger are also available in the record.  

18. From the record of G.R. case No. 51/12  it reveals that  the driver of the 

winger vehicle Muslim Raja as accused in G.R. Case No. 51/12 also pleaded guilty 

before the Ld. Magistrate and accordingly he was convicted u/s- 279/338/427 

IPC and sentenced him to pay a fine of Rs. 2,000/- ( Rupees two thousand) for 

the offence  u/s- 279/338/427 IPC respectively. Accordingly accused Muslim Raja 

has paid the said fine amount. As the driver of the winger vehicle has admitted 

that he was responsible for the alleged accident, hence, insurer of Tata winger 

i.e. Oriental Insurance Co. Ltd. is liable to pay compensation to the claimant.  

19.    To determine the negligence, I am being guided by the judgment reported 

in 2009 ACJ 287, National Insurance Company Limited Vs. Pushpa Rana wherein  

it was held that in case the petitioner files the certified copy of the criminal 

record or the criminal record showing the completion of the investigation by the 

police or the issuance of charge sheet under section 279/304 A IPC or the 

certified copy of the FIR or in addition the recovery memo and the mechanical 

inspection report of the offending vehicle, these documents are sufficient proof 

to reach to the conclusion that the driver was negligent. 

https://indiankanoon.org/doc/1270101/
https://indiankanoon.org/doc/409589/
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20. In the case of Kaushnumma Begum and others v/s New India Assurance 

Company Limited, 2001 ACJ 421 SC, it was held that  the issue of wrongful act or 

omission on the part of driver of the motor vehicle involved in the accident has 

been left to a secondary importance and mere use or involvement of motor 

vehicle in causing bodily injuries or death to a human being or damage to 

property would made the petition maintainable under section 166 and 140of the 

Act. It is also settled law that the term rashness and negligence has to be 

construed lightly while making a decision on a petition for claim for the same as 

compared to the word rashness and negligence as finds mention in the Indian 

Penal Code. This is because the chapter in the Motor Vehicle Act dealing with 

compensation is a benevolent legislation and not a penal one.  

21. Further in the case of Bimla Devi and Ors. V Himachal Road Transport 

Corporation and Ors, (2009) 13 SC 530 where it was held as under: 

“It was necessary to be borne in mind that strict proof of any accident 

caused by a particular bus in a particular manner may not be possible to be done 

by the claimant. The claimants were merely to establish their case on the 

touchstone of preponderance of probability. The standard of proof beyond 

reasonable doubt could not have been applied." 

22. In view of the above, the claimant is able to prove that he has sustained 

injuries due to rash and negligent driving by the driver of the offending vehicle 

bearing No. AS-12E/1894(Tata Winger) . Hence, issue No. 1 is decided in favour 

of the claimant.  

 Issue No. 2  

23. It is an admitted fact that the offending vehicle i.e. Tata Winger was 

insured with Oriental Insurance Co. Ltd. vide policy No.321202/31/2011/3619 

valid upto 26-02-2012.The accident occurred on 02-01-2012. It transpires that 

the accident occurred during the subsistence of the policy of the offending 

vehicle. So, O.P.No.8 i. e Oriental Insurance  Co. Ltd. is liable to pay the 

compensation to the claimant. 

24. As per claim petition, after the accident the claimant was first taken to 

Kanaklata Civil Hospital, Tezpur where initial treatment was provided to him. On 

https://indiankanoon.org/doc/136948773/
https://indiankanoon.org/doc/32775809/
https://indiankanoon.org/doc/1569253/
https://indiankanoon.org/doc/1569253/
https://indiankanoon.org/doc/785258/
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the next day he was shifted to Skylark Hospital and Research Centre, Tezpur 

wherein he was treated as an indoor patient. Though the claimant has not 

submitted any document for his treatment at Kanaklata Civil Hospial, Tezpur but 

in G.R. case No. 51/12 the injury report of the claimant is available which reveals 

that on the date of accident i.e. on 02-01-12 the claimant was taken to 

emergency OPD in Kanaklata Civil Hospital, Tezpur and he was treated by doctor. 

On examination doctor found tenderness and swelling of right thigh and leg. Ext. 

3 is the discharge summary of Skylark Hospital and Research Centre, Tezpur 

which shows that the claimant was admitted to the Hospital on 03-01-12 and 

discharged on 4-01-12. On examination doctor found dislocation of bone on right 

leg.  

25. From the medical documents available in the record it reveals that the 

claimant sustained grievous injuries on his right leg due to the alleged accident. 

The claimant himself admitted that operation was not done due to paucity of 

fund. However, he spent Rs. 1,00,000/- ( one lakh) for his treatment. Though 

the claimant stated that he was unable to work properly for long period of time 

and he was bedridden for several months but no such documents are available in 

the record for his injuries which required him to confine in bed for several 

months. As per Ext. 3 he was hospitalized for one day. The claimant has not 

furnished any report of doctors to show that he (claimant) required future 

treatment for his injuries sustained in the accident.  

26. As per claim petition, the claimant was 18 years of age and he was a 

student at the relevant time of accident and he had no such income at that time. 

So, the question of loss of income does not arise at all. Though the claimant 

alleged that he could not work properly due to the alleged accident but the 

claimant has not submitted any document relating to his disability. It transpires 

that at present he has been fully recovered from the injurious sustained in the 

accident. However, the claimant is entitled to get the amount of expenditure 

incurred for his treatment. The claimant has incurred expenditure of Rs.5,349/-

for his treatment. So, total pecuniary damage comes to Rs. 5,349/-. 

27.     In regard to non pecuniary damage, the claimant has suffered definitely 

pain and agony at the age of 18 years due to the alleged accident. So, an 
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amount of Rs.10,000/- is awarded for pain and agony and another amount of Rs. 

10,000/- is also awarded for loss of amenities.  

28. Therefore, total compensation comes to Rs. 5,349/-+Rs.10,000/-+ 

Rs.10,000/- + = Rs. 25,349/( Rupees twenty five thousand three 

hundred forty nine) only.  

29. Hence, issue No. 2 is decided accordingly. 

 

    O R D E R   

 

    In the result, the claim petition is allowed, awarding Rs. 25,349/( 

Rupees twenty five thousand three hundred forty nine) only with interest 

thereon @ 6 % per annum from the evidence on affidavit    i.e. on 19.01.2018 till 

full and final realization. The O.P. No. 8 i.e. Oriental  Co. Ltd. is directed to make 

payment of the aforesaid amount within a period of 30 (thirty ) days from the 

date of receipt of order by way of account payee cheque in the name of the 

claimant Sri Nabajit Basumatary directly with an intimation to the Tribunal.     

   Given under my hand and seal on this 15th day of May, 2018. 

Dictated and corrected by me.      

            ( M. Nandi.) 
              Member,                        Member, 
Motor Accident Claims Tribunal,          Motor Accident Claims Tribunal, 
       Sonitpur, Tezpur.          Sonitpur, Tezpur. 
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                        A N N E X U R E 
 
1.Witness of the Claimant: 
 

(i) Sri Nabajit Basumatary 
(ii) Sri Dipak Basumatary. 

 
2. Witness of the Defence: 
 

Nil 
 

3.Claimant’s Exhibits: 
 

Ext. 1 Form 54. 

 Ext. 2 and 3 are FIR and discharge certificate. 

 Ext. 4(1)  to 4(2) are X-ray reports. 

 Ext. 5 prescription. 

 Ext. 6(1) to 6(10) are cash memos.   

 
4.Exhibits of the defence. 
 
           Nil 
 

(M. Nandi.) 
          Member 
          MACT, Sonitpur, Tezpur. 
 
 
 


